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ALJ unless a demonstration is made of
extraordinary circumstances causing
the failure to raise the objection.

(i) If any party demonstrates to the
satisfaction of the Director that addi-
tional evidence not presented at such
hearing is material and that there were
reasonable grounds for the failure to
present such evidence at such hearing,
the Director shall remand the matter
to the ALJ for consideration of such
additional evidence.

(j) The Director may affirm, reduce,
reverse, compromise, remand, or settle
any penalty or assessment determined
by the ALJ in any initial decision.

(k) The Director shall promptly serve
each party to the appeal with a copy of
the Department’s decision and a state-
ment describing the right of any person
determined to be liable for a civil pen-
alty or assessment to seek judicial re-
view.

(l) Unless a petition for review is
filed as provided in 31 U.S.C. 3805 after
a defendant has exhausted all adminis-
trative remedies under this part and
within 60 days after the date on which
the Director serves the defendant with
a copy of the Department’s decision, a
determination that a defendant is lia-
ble under § 35.33 of this part is final and
is not subject to judicial review.

§ 35.40 Stays ordered by the Depart-
ment of Justice.

If at any time the Attorney General
or an Assistant Attorney General des-
ignated by the Attorney General trans-
mits to the Secretary a written finding
that continuation of the administra-
tive process described in this part with
respect to a claim or statement may
adversely affect any pending or poten-
tial criminal or civil action related to
such claim or statement, the Secretary
shall stay the process immediately.
The Secretary may order the process
resumed only upon receipt of the writ-
ten authorization of the Attorney Gen-
eral.

§ 35.41 Stay pending appeal.

(a) An initial decision is stayed auto-
matically pending disposition of a mo-
tion for reconsideration or of an appeal
to the Secretary.

(b) No administrative stay is avail-
able following a final decision of the
Secretary.

§ 35.42 Judicial review.
Section 3805 of title 31, U.S. Code, au-

thorizes judicial review by an appro-
priate U.S. District Court of a final de-
cision of the Secretary imposing pen-
alties or assessment under this part
and specifies the procedures for such
review.

§ 35.43 Collection of civil penalties and
assessments.

Sections 3806 and 3808(b) of title 31,
U.S. Code, authorize actions for collec-
tion of civil penalties and assessments
imposed under this part and specify the
procedures for such actions.

§ 35.44 Right to administrative offset.
The amount of any penalty or assess-

ment which has become final, or for
which a judgment has been entered
under § 35.42 or § 35.43, or any amount
agreed upon in a compromise or settle-
ment under § 35.46 of this part, may be
collected by administrative offset
under 31 U.S.C. 3716, except that an ad-
ministrative offset may not be made
under this section against a refund of
an overpayment of Federal taxes, then
or later owing by the United States to
the defendant.

§ 35.45 Deposit in Treasury of United
States.

All amounts collected pursuant to
this part shall be deposited as mis-
cellaneous receipts in the Treasury of
the United States, except as provided
in 31 U.S.C. 3806(g).

§ 35.46 Compromise or settlement.
(a) Parties may make offers of com-

promise or settlement at any time.
(b) The reviewing official has the ex-

clusive authority to compromise or
settle a case under this part at any
time after the date on which the re-
viewing official is permitted to issue a
complaint and before the date on which
the ALJ issues an initial decision.

(c) The Secretary has exclusive au-
thority to compromise or settle a case
under this part at any time after the
date on which the ALJ issues an initial
decision, except during the pendency of
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any review under § 35.42 or during the
pendency of any action to collect pen-
alties and assessments under § 35.43 of
this part.

(d) The Attorney General has exclu-
sive authority to compromise or settle
a case under this part during the pend-
ency of any review under § 35.42 of this
part or of any action to recover pen-
alties and assessments under 31 U.S.C.
3806.

(e) The investigating official may
recommend settlement terms to the re-
viewing official, the Secretary, or the
Attorney General, as appropriate. The
reviewing official may recommend set-
tlement terms to the Secretary, or the
Attorney General, as appropriate.

(f) Any compromise or settlement
must be in writing.

§ 35.47 Limitations.
(a) The notice of hearing with respect

to a claim or statement must be served
in the manner specified in § 35.8 of this
part within 6 years after the date on
which such claim or statement is
made.

(b) If the defendant fails to file a
timely answer, service of a notice
under § 35.10(b) of this part shall be
deemed a notice of hearing for purposes
of this section.

(c) The statute of limitations may be
extended by agreement of the parties.
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§ 36.1 Applicability and scope.

(a) The regulations in this part apply
to any application for access in the fol-
lowing forms within any conservation
system unit (CSU), national recreation
area or national conservation area
within the State of Alaska which is ad-
ministered by the Bureau of Land Man-
agement (BLM), Fish and Wildlife
Service (FWS) or National Park Serv-
ice (NPS):

(1) A transportation or utility system
(TUS) is any portion of the route of the
system within any of the aforemen-
tioned areas and the system is not one
which the Department or agency hav-
ing jurisdiction over the unit or area is
establishing incident to its manage-
ment of the unit or area;

(2) Access to inholdings within these
areas, as well as within public lands ad-
ministered by the BLM designated as
wilderness study areas;

(3) Special access within these areas,
as well as within public lands adminis-
tered by the BLM designated as wilder-
ness study areas;

(4) Temporary access within the
aforementioned areas, as well as the
National Petroleum Reserve in Alaska
and public lands administered by the
BLM designated as wilderness study
areas or managed to maintain the wil-
derness character or potential thereof.

(b) Except as specifically provided in
this part, applicable law shall apply
with respect to the authorization and
administration of TUSs.

§ 36.2 Definitions.

As used in this part, the term:
(a) ANILCA means the Alaska Na-

tional Interest Lands Conservation Act
(94 Stat. 2371; Pub. L. 96–487).

(b) Applicable law means a law or reg-
ulation of general applicability, other
than title XI of ANILCA, under which a
Federal department or agency has ju-
risdiction to grant an authorization
(including but not limited to, a right-
of-way permit, license, lease or certifi-
cate) without which a TUS cannot, in
whole or in part, be established or op-
erated.

(c) Applicant means an individual,
partnership, corporation, association
or other business entity, and a Federal,
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